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IN THE UTAH APPELLATE COURT 
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NEWBY BUICK, OLDSMOBILE, PONTIAC, GMC, SUZUKI, INC., 
Defendant-Appellant. 
ON APPEAL From The FIFTH DISTRICT. WASHINGTON COUNTY. UTAH 
Judge: G. Rand Beacham 
BRIEF OF THE APPELLEE 
I. JURISDICTION 
Appellate jurisdiction for this matter is proper under Utah Code Ann. 1953, § 
78-2a-3(2)(j) as amended. 
II. ISSUE FOR REVIEW AND STANDARD OF REVIEW 
Issue: Did the trial judge err when he considered issues not clear in the 
pleadings or pre-trial order which were necessary to decide the issues in the pre-trial 
order? 
The standard for review of this issue is abuse of discretion. Cheney v. Rucker, 
14 Utah 2d 205, 211, 381 P.2d 86, 91 (1963) as cited in Kasco Services Corp. v. 
Benson, 831 P.2d 86 (Utah 1992). In considering whether a court can examine issues 
other than those on the face of the pleadings without granting leave to amend the 
pleadings the Utah Supreme Court has held "A primary consideration that a trial 
judge must take into account in determining whether leave should be granted is 
whether the opposing side would be put to unavoidable prejudice by having an issue 
adjudicated for which he had not had time to prepare." Bekins Bar V Ranch v. Huth, 
664 P.2d 455, 464 (Utah 1983). 
m . DETERMINATIVE RULES AND STATUTES 
The rule governing the actions of the trial judge with regards to the issue 
presented in the this appeal is Rule 15(b) of the Utah Rules of Civil Procedure. This 
rule reads: 
Amendments to conform to the evidence. When issues not raised by the 
pleadings are tried by express or implied consent of the parties, they shall be 
treated in all respects as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to cause them to conform to 
the evidence and to raise these issues may be made upon motion of any party 
at any time, even after judgment; but failure so to amend does not affect the 
result of the trial of these issues. If evidence is objected to at the trial on the 
ground that it is not within the issues made by the pleadings, the court may 
allow the pleadings to be amended when the presentation of the merits of the 
action will be subserved thereby and the objecting party fails to satisfy the 
court that the admission of such evidence would prejudice him in maintaining 
his action or defense upon the merits. The court shall grant a continuance, if 
necessary, to enable the objecting party to meet such evidence. 
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IV. STATEMENT OF THE CASE 
A. Procedural History 
The plaintiff, Mr. Ed Doyle (Doyle), brought a breach of contract action 
against the defendant, Newby Buick, Oldsmobile, Pontiac, GMC, Suzuki, Inc. 
(Newby) concerning the purchase of a GMC pickup. 
The trial court, Fifth Judicial District Court of Washington County, State of 
Utah, ruled in favor of Doyle. Finding that Defendant accepted the return of the 
1995 truck and agreed to cancel the Contract, Plaintiff had no binding obligation to 
purchase the 1996 truck; while Defendant may have believed that the order was 
legally connected to the cancellation of the Contract, the clear language of 
Defendant's order form disclaims any binding obligation and no other documentation 
was presented to prove any binding obligation upon Plaintiff. Findings of Fact and 
Conclusions of Law, at pg. 3 
Neither party objected to this new issue at trial. Neither asked for the 
opportunity to amend the pleadings or pre-trial order. Had they done so, Rule 15(b) 
would allow it. see App. Rec. 
Newby filed a motion for an amended judgment or a new trial. This motion 
was denied. Newby has now brought this appeal. 
B. Transnational History 
Doyle purchased a 1995 GMC Sierra pickup from Newby. At this time a 
motor vehicle sale contract was executed. The purchase price of this truck was 
$26,178.00. Newby extended to Doyle a trade in credit of $5,368.77. This truck 
was delivered on July 20, 1995, at his southern Nevada residence. Finance terms 
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were disclosed and agreed upon and the final paperwork was completed. 
On July 29, 1995, the transmission of the vehicle failed. Newby picked up the 
vehicle for repairs on July 31, 1995. On August 15, 1995, Doyle went to St. George 
and test drove the repaired pickup. He did not find the repairs satisfactory at this 
time. On August 23, 1995, Doyle again returned and found that the repairs were 
still inadequate. Newby agreed to cancel the contract of the 1995 truck. 
It was agreed that Doyle's trade in value and down payment would be held 
over and applied to the possible purchase of a 1996 GMC pickup. A Vehicle Buyer's 
Order, which on its face is not a binding contract, concerning a 1996 truck was filled 
out. This truck would cost Doyle an additional $1,500.00. Newby told Doyle that 
the truck would be delivered between six and eight weeks from the time is was 
ordered, on or about August 25, 1995. Doyle contacted Newby in both September 
and November. The delivery date was set at November 27, 1995. This was three 
weeks later than originally predicted. 
After further delays in delivery of the truck Doyle told Newby that if he did 
not receive the truck by December 9, 1995, he would no longer agree to purchase the 
1996 truck. At some point later, around December 9, 1995, Newby informed Doyle 
that he would need to pay an additional $3,000.00. When financing was applied for, it 
was determined that Doyle could not qualify for the additional $3,000.00. Doyle did 
not have a binding contract with Newby to purchase the 1996 truck. At this point 
Newby kept the trade in credit and other moneys paid to them by Doyle. In May, 
1996, Doyle filed his claim against Newby. 
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V. SUMMARY OF THE ARGUMENTS 
The appellant failed to timely object to the consideration of an issue at trial 
which was fairly raised by the evidence presented at trial and considered by the trial 
court. By failing to so object and move to amend the pleadings, Newby implied their 
consent to the adjudication of the issue raised by the trial judge. Since the issue was 
fairly within the evidence presented at trial the trial judge did not abuse his discretion 
in considering and deciding the issue. Rule 15(b) of the Utah Rules of Civil 
Procedure allows this action to occur, absent a motion to amend the pleadings. 
The issues raised by the trial court, the terms of the Vehicle Buyer's Order, 
were necessary to consider in order for the court to answer the questions presented to 
the court in the pre-trial order. 
VI. ARGUMENT 
A. The Utah Rules of Civil Procedure allow issues not on the pleadings 
to be adjudicated. 
The Vehicle Buyer's Order for the 1996 truck and the contract of sale, were 
mentioned in the pleadings as well as the Defendant's Proposed Pre-Trial Order. 
Evidence about the these issues was entered by both parties at trial. These documents 
were also entered into evidence by Newby. The trial judge merely asked for further 
clarification of the terms of these documents during the trial. Since neither party 
objected, and continued with the trial, Rule 15(b) of the Utah Rules of Civil 
Procedure provides that it is proper for it to be adjudicated. This is also the case if it 
is an issue that was not raised in the pleadings. The Utah Supreme Court made the 
following comment about the pleading rules in Cheney v. Rucker. 14 Utah 2d 205, 
5 
211, 381 P.2d 86, 91 (1963) 
They must all be looked to in the light of their even more fundamental purpose 
of liberalizing both pleading and procedure to the end that the parties are 
afforded the privilege of presenting whatever legitimate contentions that have 
pertaining to their dispute. What they are entitled to is notice of the issues 
raised and an opportunity to meet them. When this is accomplished, that is all 
that is required. Our rules provide for liberality to allow examination into and 
settlement of all issues bearing upon the controversy, but safeguard the rights 
of the other party to have a reasonable time to meet a new issue if he so 
requests. 
Since the main concern of the rules is to allow the parties the opportunity to be 
prepared to litigate any issue that may arise in the pleadings or during trial, 
continuing with the trial without objecting to the issue, or asking the court for leave 
to amend the pleadings to conform with the issues and evidence presented at trial. 
Newby contests that the pretrial order governs the case, absent modification. Kaiser 
Aluminum & Chemical Sales. Inc. v. Lords. 460 P.2d 321, 23 Utah 2d 152 (1969). 
The Kaiser case dealt with the introduction of a wholly inconsistent issue. The issue 
brought up by the trial court was not wholly inconsistent. It was consistent and 
relevant to the controversy at hand. 
It was not evidence which Newby was unprepared to deal with, they submitted 
the documents. The failure of Newby to object to the consideration of the issue 
decided can be construed as implied consent. Further, Newby discusses the first 
contract and the buyer's order for the 1996 truck in its Proposed Pre-Trial Order. 
Doyle adopted this order as his own in chambers. In any event a "failure to so amend 
does not affect the result of the trial of these issues" Utah R.Civ.P. 15(b). The issues 
were properly before the court because they were tried by the consent of the parties. 
The rule provides that the consent may be either expressed or implied. Poulsen v. 
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Poulsen. 672 P.2d 97 (Utah 1983). 
B. The adjudication by the trial judge that the Vehicle Buyer's Order 
for the 1996 truck was not a contract was within the evidence 
presented at trial. 
This issue, the terms of the vehicle buyer's order, though not in the pre-trial order 
specifically, was raised by the trial judge, and neither party objected to its inclusion. 
The evidence presented at trial had to deal with this issue. Therefore, Rule 15(b) 
controls and, therefore, Newby is bound to the judgment. 
The issue of the terms and validity of the first contract are further a reasonable 
thing for the judge to consider given the nature of the pre-trial order. It is not an 
issue outside the issues of the case. As Newby points out in their brief the pre-trial 
order presented three issues to the court for decision. 
Whether Plaintiff is excused from performing under the contract 
when the parties have agreed that plaintiff will purchase a 
vehicle for a certain price and the vehicle is, thereafter 
delivered? 
Whether, after contracting to purchase the vehicle, plaintiff may 
set an arbitrary date after which the contract will be voided? 
Whether, after contracting to purchase vehicle, plaintiffs 
impairment of his ability to obtain financing excuses non-
performance under the agreement. 
Appellate Record. 64. In order to make a decision on these issues the trial court 
logically needs to know the provisions of the vehicle buyer's order. The second 
agreement, or Buyer's Order, was merely a modification of the first contract. 
Evidence as to the nature of the first contract is valid and necessary for this purpose. 
It goes to the answers to the issues listed above, as stated in the Pre-Trial Order. To 
answer these questions the court must know the terms of the agreement. Appellant, 
Newby, cites Combe v. Warren's Family Drive-Inns. Inc.. 680 P.2d 733, 736 (Utah 
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1984). This case states that "It is error to adjudicate issues not raised before or 
during trial and unsupported by the record." The difficulty with relying on this 
authority is that the issue in question was raised during trial. Both parties were aware 
and neither objected to it. Newby submitted the relevant evidence. Therefore, the 
issue and the evidence supporting it are part of the record. Given that the court 
raised the issue and the parties did not object to its consideration at trial, or move to 
amend the pleadings to conform with it, they are bound by Utah R.Civ.P. 15(b). 
"When issues not raised by the pleadings are tried by express or implied consent of 
the parties, they shall be treated in all respects as if the had been raised in the 
pleadings." 
C. To answer the questions before it from the pre-trial order, the 
court had to consider the terms of the documents in evidence giving 
rise to the questions. 
To determine "Whether the plaintiff is excused from performing under the contract 
when the parties have agreed that Plaintiff will purchase a vehicle for a certain price 
and the vehicle is, thereafter delivered?" Pre-Trial Order, pg. 5. To make this 
decision the court must know what the terms of the alleged contract are, and whether 
such terms are binding on the plaintiff. The evidence submitted, the Vehicle Buyer's 
Order, has terms which expressly state that they are not binding. Therefore, Doyle 
was under no obligation to perform. 
Since the document is not a binding contract, Doyle was free to cancel his order at 
any time. Likewise, Newby could also have canceled his contract at anytime. The 
financial situation and changes therein of Doyle have no bearing as the agreement is 
non-binding. 
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The trial court did not look into the validity of the buyer's order, the court 
merely looked at is terms and found that they expressly stated that it was not a 
binding agreement. Since it was not a contract, Doyle was under no obligation to 
perform in any matter. 
Even if there was some sort of oral agreement, the written document detailing 
such is considered as containing the agreement within its four corners, as to the terms 
of the final agreement of the parties. 
D. The trial judge did not err and his judgment should be affirmed. 
Based on the above analysis the trial judge did not err in adjudicating an issue 
not in the pleadings, but nevertheless was an issue fairly raised by the evidence at 
trial. The decision of the trail court should be affirmed. 
VII. CONCLUSION 
For the reasons discussed above the plaintiff/appellee requests that the Court of 
Appeals uphold and affirm the Order of the tri^court. Appellee further requests that 
costs and attorney's fees associated with thi^appfeaKbe^awarded to appellee. 
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